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FINDINGS FROM OUR CONSULTING WORK

It may be the month of May, but
let’s start with a compliance must.
We like to kick off each monthly
newsletter with some common
issues we find. This month, we
are discussing a pain point in the
electronic fund transfer (EFT) error
resolution process: provisional
credit debiting and disclosures.

EFT error resolution is simple in
concept but can get complicated
in practice. By the time you get
to the final resolution notification,
you've gone through an arduous
process that likely included a lot
of communication, logging dates,
file maintenance, and a good
dose of research. After all that, if
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you determined that no error or
a different error occurred, you
are left with debiting provisional
credit, which comes along with
requirements that we find are
commonly overlooked — the
notification process.

Institutions have two options for
handling the debiting of provisional
credit. First, the institution may
leave the provisional credit in the
account for five business days

and allow the consumer full use of
the funds. Second, the institution
may debit the provisional credit

as long as it honors checks, draft,
and similar instruments payable to

See FINDINGS page 3
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FDIC REVOKES
RE-PRESENT
FINANCIAL
INSTITUTION
LETTER (FIL)

If you were at an FDIC-
supervised institution
from 2022-2024, you
likely remember The
Great Re-Presentment
Fiasco. We won'’t re-open
wounds here, but now
the FDIC has chosen to
rescind its 2023 FIL on
the topic so that we can
hopefully eventually call it
old trauma. You can find
details and the logic for
revocation in FIL-15-2026.
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https://www.fdic.gov/news/financial-institution-letters/2026/fdic-rescinds-supervisory-guidance-multiple-re-presentment

FDIC & OCC REMOVE
REPUTATIONAL RISK
FROM SUPERVISORY

PROGRAMS

n the ongoing reputational
risk saga, the FDIC and the
OCC jointly issued a final
rule to codify the removal
of reputation risk from their
supervisory programs. Do
financial institutions have
to do anything different?
No, not really. The final

rule imposes no new
requirements or obligations.
It's clear every organization
still should care about their
reputational risk, but now
you don’t have to worry
about it in an examination.
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CFPB FINAL RULE: DISPARATE IRPACT, DISCOURAGERERT,
& SPECIAL PURPOSE CREDIT PROGRARS (SPCP)

It is here. The CFPB published
their Final Rule amending
provisions related to disparate
impact, discouragement of
applicants or prospective
applicants, and special purpose
credit programs.

On disparate impact, ambiguity
will be removed from Reg B and
its interpretations by replacing

the terms “acts or practices” and
“practices” with “oral or written
statements” and “statements” in an
effort to prevent the application of
disparate-impact theory.

On discouragement, the CFPB
concluded that encouraging one
group of consumers to apply for
credit does not discourage other
groups of consumers and will
update language to reflect that
conclusion.

The changes to Special Purpose
Credit Programs (SPCPs) are

a bit more complex, but the
overarching idea is that the
prohibited bases cannot be used
as eligibility criteria.

The final rule was issued on
April 22, 2026, and can be
found HERE.

What does this mean for you,
and how does this change
your program? If you want
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our honest opinion, and that’s
why many of you are here, the
answer is nothing. Just because
the regulators are no longer
prioritizing these items does not
mean that your liability goes away.

These updates are changing the
rule, but it does not change the
law. In addition, you have more
parties to care about than just your
primary federal regulator. With

a law still in place, you still have
private litigation, special interest
groups, and likely state laws to
content with.

A few of our team members
recently went to a fair lending
conference, and the overall
majority opinion in the room is
that this changes nothing, other
than you likely won't have to
worry about it in a regulatory
examination.

However, the special purpose
credit programs are a bit different.
Nobody we have spoken to

in the industry seems to know
whether or not you are allowed
to have them anymore, so you
will have to do your own internal
risk analysis if you have one, but
reviewing for disparate impact or
discouragement in your marketing
messages, continue to operate
the same strong program as you
always have.
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https://www.fdic.gov/board/federal-register-notice-prohibition-use-reputation-risk-regulators.pdf
https://www.fdic.gov/board/federal-register-notice-prohibition-use-reputation-risk-regulators.pdf
https://nam11.safelinks.protection.outlook.com/?url=https://www.federalregister.gov/documents/2026/04/22/2026-07804/equal-credit-opportunity-act-regulation-b&data=05%7C02%7CTory@tcconsulting.us%7C6e4f93ac21d34fb4dc5408dea20f14ef%7C4d2568c955fa45d09a3d02df2513c4a5%7C0%7C0%7C639126382832474029%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ==%7C0%7C%7C%7C&sdata=o+Vb0b0e4aG/PKPjy1mqFC7UXm8Ffel7UFORfcJ6pLg=&reserved=0

FINDINGS remember you are still on the

Continued from page 1 hook for these requirements.
third parties and preauthorized While you offloaded a lot of ASK THE REGULATORS
transfers for five business days tedious work, unfortunately, - FDIC, FED, & OCC
and does not impose a fee for we see third-party providers Tuesday, May 5, the FDIC,
those items during those five fumble the notification Fed, and OCC are holding
business days. aspect of provisional credit a joint Ask the Regulators
too. Make sure you are event to discuss proposed
While this requirement isn’t the most reviewing a sample of final revisions to bank capital
fun for institutions, it makes sense. resolution notifications for requirements. While this
Without this protection, if a customer language about the treatment isn’t related to consumer
decides to use the provisional credit of provisional credit. If they compliance, sharing the
like there’s no way you're denying groan about you fighting for LINK to register with your
their claim, and they write a check for ~ your customer’s rights, tell risk management colleagues
utilities that dips into their provisional them Tuscan Club sent you. may get you brownie points.

credit near the end of your
investigation or even a few days
after the denial, they are going to be
confused and upset when charged a
fee for the bounced check.

Now it isn’t enough to just follow
one of these options, you have
to tell the customer what you

are doing as part of the written
explanation of the results of

the investigation. The problem

iSs many organizations are not
getting the notification part of
the requirement right. If you go
with the first option, you only
have to notify them of the date
and amount of the debiting. If
you go with the second option,
you additionally have to detail
how you are treating the account
balance, as prescribed in Section
1005.11(d)(2)(ii).

One final thought on this topic. If
you are contracted with a third-
party for EFT error resolutions,
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https://www.consumerfinance.gov/rules-policy/regulations/1005/11/#d-2-ii
https://www.consumerfinance.gov/rules-policy/regulations/1005/11/#d-2-ii
https://stlouisfed-org.zoomgov.com/webinar/register/WN_9Ck_QPbwQyapWIAVq4zfcw?source=govdelivery&utm_medium=email&utm_source=govdelivery#/registration
https://emma-assets.s3.amazonaws.com/cky/5fd01e9b19c41b5bca1d1783816667aa/CCO_Issue_1_2026.pdf?utm_source=newsletter&utm_medium=email&utm_content=https://emma-assets.s3.amazonaws.com/cky/5fd01e9b19c41b5bca1d1783816667aa/CCO_Issue_1_2026.pdf%20%5BOutlook%20Button%5D&utm_campaign=CCO%20Issue%201%202026
https://www.fdic.gov/news/financial-institution-letters/2026/fdic-issues-2026-consumer-compliance-supervisory-highlights?source=govdelivery&utm_medium=email&utm_source=govdelivery
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he focus of the May Fair Lending Newsletter

is fair lending complaint identification. While
a fair lending complaint is not inherently more
important than other complaints related to
consumer protection, we have seen first-hand that
an entire fair lending review can be driven by a
single fair lending complaint.

The first part of identification is collection.
Complaints can get messy, and they can come
from myriad sources. Not every complaint will
come directly to your institution. Collection takes
intentionality. There are third-party solutions that
notify you every time your institution’s name is
found on a public webpage or review site, but solid
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procedures can be just as effective. Simply identify
common external complaint sources and monitor
them periodically. Consider sources like local news
websites, google or other online review platforms,
reddit posts, and social media pages.

For complaints that come directly to the
institution, maintain and train a process for
routing complaints to the appropriate personnel.
Everyone should know how to document and
direct complaints received at the teller window,
in an email, over the phone, and from a regulator
(knock on wood).

The second part of identification is sorting.

Continued on page 2
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How can you be confident complaints that may
relate to fair lending are receiving appropriate
attention? If someone writes a yelp review saying,
“They denied me my right to credit,” does that get
flagged or escalated? What about, “They didn’t
seem interested in my business,” or “Don’t bother
applying for a loan here if you live in North City!”
Okay, that last one was a bit obvious, but the first
two aren’t without additional context.

If you are not confident in your sorting, here is
one practical tip. Consider creating a list of terms
that automatically trigger a second review, such as
Black, Hispanic, accent, woman, old, young, church,
disabled, neighborhood, etc. While a list of terms
won't find all complaints related to fair lending, it
adds assurance you aren’t missing complaints that
call out a protected class, which you don’t want to
ignore. This tip can be very simple to implement.
For instance, if you compile your complaints in a
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spreadsheet, you can write a formula that searches
your list of terms and flags any hits.

It is also critical to know the difference between
a complaint and a comment or inquiry. We often
see every customer contact with a bank logged
as a complaint, when they may not truly be
complaints. It's great to collect all of that data but
make sure you truly are identifying complaints and
not just a customer calling up with say a Reg E
error dispute.

One parting piece of advice. Embrace
complaints. While you may not like them, they
are your friend, or perhaps your frenemy. Either
way, they present the perfect opportunity to catch
compliance concerns early and bolster your fair
lending risk assessment. They often serve as the
last bit of feedback on your program, so ensure
you use that to learn, grow, and strengthen your
compliance management system.
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LENDING
SCHOOL 2.0

Fair Lending School 2.0 has | Learm:

e Loan Lifecycle Process and Fair Lending Risks

been ComP|ete|y updated! ¢ How to Monitor and Audit Your Own Program
* Real-World Case Studies and Examples

e All new videos * Step-by-Step Procedures

® New risk assessment module added

e 2 more hours of content Benefits:

e Reorganized manual e Professionally Produced Videos — 100% Online

® No Travel = Zero Time Away From Your Institution
* Completely Self-Paced
¢ The Best Fair Lending Training Available

* 12 Continuing Education Credits — Our Fair
Including CRCM Credit Lending School

was authored

Cost: ' by a team of
Cou:ie. $.1 ’3_9$5350 commissioned
Certification: S —

TuscANCLUB
= UNIVERSITY m— Visit teuniversity.us to get started today.

¢ Updated content and examples
¢ All new training experience —
same price




. Earn CRCM and FLE Certification Credit

FAIR
LENDING
EXPERT GROUP (FLEX)

Expand your knowledge and expertise in Fair Lending

* Open to all compliance, fair lending, and audit professionals

* We have banks, credit unions, and mortgage companies from
across the United States

* We meet quarterly for 2 hours
E mE . g)tn$e8,8\8/nour;|afne§a%§)trs])aII of your people in the group (Pricing starts
;‘!?r ) * We submit all meetings for 2.5 hours of CRCM credit (earn up to
ﬂ- 10 CPE hours every year)
E p * We focus on different fair lending training topics at each meeting
* Ask our experts your fair lending questions

* Keep updated on changes in regulations and the latest guidance

e Share fair lending exam and audit findings so you stay ahead on
what the regulators are seeing

e All meetings are recorded if you miss the live broadcast
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Prevent Fair Lending Issues Using

Leverage the latest GenerativeAl features to gain critical insights
and enhance the consistency of your decision making process.

ir Lending Analysis Tools

prehensive solutions designed to identify risk and
ure compliance across your entire lending portfolio.

HMDA Data Analysis
Fair Lending Risk Assessments

HMDA Data Collection Risk
Assessments

Research HMDA Data

Research Census Data

Built-in Risk Assessments

Our intelligent system points
you exactly where you need to
go, highlighting areas requiring
immediate attention.

Advanced Mapping Tools

Review data by counties,
metros, states, or build custom
areas. Visualize geographic
performance instantly.

Scan the QR
to request a demo
S x et ]

Scan the QR code or e-mail us at sales@mail.fairborrow.ai to schedule a demo.
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